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आदेश /O R D E R 

 
PER N.R.S. GANESAN, JUDICIAL MEMBER: 

 
  This appeal of the assessee is directed against the order of the 

Commissioner of Income Tax (Appeals)-4, Chennai, dated 20.10.2016 

and pertains to assessment year 2012-13.  

   
2. The first issue arises for consideration is with regard to 

assessment of capital gain of the minors in the hands of the assessee.   
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3. Shri S. Sridhar, the Ld.counsel for the assessee, submitted that 

the minor daughters got the property by way of settlement deed from 

their grandmother, therefore, it is their property.  After obtaining 

permission of the High Court under Guardians And Wards Act, according 

to the Ld. counsel, the property was sold.  While getting permission, the 

High Court imposed a condition that sale proceeds shall be deposited in 

the bank account.  Accordingly, it was deposited in the bank account.  

Since the property was of the minors, according to the Ld. counsel, it 

cannot be assessed in the hands of the assessee.  On a query from the 

Bench whether the deposit in the bank account was made in the Capital 

Gains Account as specified in the Income-tax Act or mere fixed deposit?  

The Ld.counsel could not clarify the nature of deposit, therefore, he 

submitted that the matter may be remitted back to the file of the 

Assessing Officer to verify the nature of deposit and thereafter decide the 

issue.    

 
4. Referring to the provisions of Section 64(1A) of the Income-tax 

Act, 1961 (in short 'the Act'), the Ld.counsel for the assessee submitted 

that the word “any such income” as appearing in Section 64(1A) of the 

Act may not include the capital gain arising out of transfer of property 

which was obtained by the minors from their grandparents.    
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5. We heard Shri V. Nandakumar, the Ld. Departmental 

Representative also.  It is not in dispute that the property at the time of 

transfer belonged to the minors and after obtaining permission from 

competent court of law under Guardians And Wards Act, the same was 

sold and the sale proceeds were said to be deposited in fixed deposit.  It 

is not known whether such deposits were made in the Capital Gains 

Account as specified under Section 54F of the Act.  The condition 

imposed by the court is for the purpose of Guardians And Wards Act to 

safeguard the interest of minors during their minority.  Income-tax Act, 

being a special enactment for the purpose of claiming exemption under 

Section 54F, the assessee is expected to deposit the sale proceeds in 

the specified account as required under Section 54F of the Act.  

Therefore, this Tribunal is of the considered opinion that it needs to be 

verified whether the assessee has deposited in the Capital Gains 

Account or not.   

 
6. We have carefully gone through the provisions of Section 64 of 

the Act.  The word “any such income” as appears in Section 64(1A) of the 

Act includes capital gain arising out of the sale of the property obtained 

by the minors from their grandparents by way of settlement.  Therefore, 

the Assessing Officer has rightly clubbed the minors’ income in the hands 

of the assessee.  Since the nature of bank deposit is not readily available 

for verification, this Tribunal is of the considered opinion that the matter 
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needs to be verified by the Assessing Officer.  Accordingly, orders of both 

the authorities below are set aside and the matter is remitted back to the 

file of the Assessing Officer only for a limited purpose of verifying whether 

the capital gain was deposited in the specified Capital Gains Account as 

required under Section 54F of the Act.  The Assessing Officer shall verify 

the nature of deposit and thereafter decide the issue whether the 

assessee is eligible for exemption under Section 54F of the Act or not.   

 
7. The next issue arises for consideration is investment of sale 

proceeds in the name of the assessee and her husband.   

 
8. The Assessing Officer disallowed the claim of the assessee under 

Section 54F of the Act on the ground that the assessee’s husband was 

not having any share in the property sold by the assessee.  Since the 

investment was made in the name of the assessee and her husband, the 

Assessing Officer restricted the investment to the extent 50%.  This 

Tribunal is of the considered opinion that under the common law, 

assessee and her husband are one and same.  Therefore, when the 

investment was made in the name of the assessee and her husband, it 

has to be considered that investment was made by the assessee.  In a 

male dominating society, investment made in the name of the husband is 

also to be considered as investment.  While adjudicating the issue arises 

for consideration, the prevailing customary practice in the society cannot 
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be ignored by the judicial authorities.  Therefore, even though the 

property sold stands in the name of assessee alone and the investment 

was admittedly made in the name of assessee and her husband, this 

Tribunal is of the considered opinion that the object of enactment to 

promote housing facility in the country is achieved and the assessee’s 

husband cannot be considered as a third party as far as the assessee’s 

investment is concerned.  Therefore, this Tribunal is of the considered 

opinion that the assessee is eligible for exemption under Section 54F of 

the Act even though the investment was said to be made in the joint 

name of assessee and her husband.   Therefore, we are unable to 

uphold the orders of the authorities below.  Accordingly, the orders of 

both the authorities below are set aside and the Assessing Officer is 

directed to grant exemption under Section 54F of the Act.    

 
9. In the result, the appeal filed by the assessee is allowed for 

statistical purposes.    

 
  Order pronounced in the court on 3rd December, 2018 at 

Chennai. 

  sd/-        sd/- 

   (ए. मोहन अलंकामणी)       (एन.आर.एस. गणेशन) 
   (A. Mohan Alankamony)                            (N.R.S. Ganesan) 

लेखा सद�य/Accountant Member                �या�यक सद�य/Judicial Member 

चे�नई/Chennai, 

5दनांक/Dated, the 3rd December, 2018. 
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Kri. 
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   2. -.यथ,/Respondent     

   3. आयकर आयु9त (अपील)/CIT(A)-4, Chennai-34  

   4. Principal CIT-5, Chennai 

   5. 7वभागीय -�त�न�ध/DR 

   6. गाड( फाईल/GF. 

 

 


